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STATEMENT OF THE CASE 
Nature of the Case 
Lawrence J. Olson appeals from the district court's Order Denying Petition for 
Post Conviction Relief. Mr. Olson asserts that the district court erred by dismissing his 
original petition prior to ruling on his motion for appointment of counsel and without 
appointing counsel to assist Mr. Olson in the post conviction proceedings. Additionally, 
Mr. Olson asserts that the district court sua sponte dismissed his original petition for 
post conviction relief without providing him any notice of the reasons for dismissal and 
without allowing him an opportunity to respond and attempt to cure any alleged defects 
in his petition. Finally, Mr. Olson asserts that the district court sua sponte dismissed 
claims C and G in his first amended petition for reasons other then those articulated in 
the State's notice and, therefore, denied Mr. Olson proper notice and an opportunity to 
respond. 
The majority of the arguments provided by the State are unremarkable and, as 
such, will not be addressed in this Reply Brief. However, this Reply Brief is necessary 
to address the State's assertion that, in this case, the district court's failure to provide 
any notice of its intention to dismiss a post conviction petition did not affect the ultimate 
fairness of the proceedings and is, therefore, harmless. Mr. Olson asserts that the 
State's argument on this point is misguided and that the cases cited by the State are not 
applicable to the facts of this case. 
1 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Olson's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
2 
ISSUES 
1. Did the district court err by summarily dismissing Mr. Olson's original post 
conviction petition prior to ruling on his request for counsel and by failing to 
appoint counsel to assist him in the post conviction proceedings? 
2. Did the district court err by summarily dismissing Mr. Olson's original post 
conviction because neither the State nor the district court provided Mr. Olson with 
prior notice as to the reasons for which the claims were ultimately dismissed and, 
thus, denied him the opportunity to cure any alleged defects in his petition? 
3. Did the district court err in summarily dismissing claims C and G of Mr. Olson's 
Amended Petition for Post Conviction Relief because the claims were dismissed 
for reasons other than those articulated in the State's motion and, therefore, the 
claims were sua sponte dismissed without providing the required notice? 
For purposes of this Reply Brief, Mr. Olson will only address a limited issue related 
to issue II above. 
3 
ARGUMENT 
The District Court Erred By Summarily Dismissing Mr. Olson's Original Post 
Conviction Because Neither The State Nor The District Court Provided Mr. Olson 
With Prior Notice As To The Reasons For Which The Claims Were Ultimately 
Dismissed And, Thus, Denied Him The Opportunity To Cure Any Alleged Defects In 
His Petition 
A. Introduction 
Mr. Olson asserts that the district court sua sponte dismissed his original petition 
for post conviction relief. The State did not file a motion for summary dismissal. 
Further, the district court filed no notice of intent to dismiss, but instead simply filed an 
Order Dismissing Petition for Post Conviction Relief. As such, Mr. Olson was not 
afforded any notice of the reasons for dismissal and was also denied an opportunity to 
respond and attempt to cure any alleged defects in his petition. 
B. The District Court Erred By Summarily Dismissing Mr. Olson's Original Post 
Conviction Because Neither The State Nor The District Court Provided Mr. Olson 
With Prior Notice As To The Reasons For Which The Claims Were Ultimately 
Dismissed And, Thus, Denied Him The Opportunity To Cure Any Alleged Defects 
In His Petition 
If the district court orders dismissal sua sponte, it must first give the petitioner 
twenty-days notice and allow the petitioner to respond to the notice. I.C. § 19-4906(b). 
The purpose of this requirement is to give the petitioner an opportunity to challenge the 
decision before it is finalized. Baruth v. Gardner, 110 Idaho 156, 159-60 (Ct. App. 
1986). Thus, this requirement is strict; it makes no difference whether the petitioner's 
claims are meritorious or not. Cherniwchan v. State, 99 Idaho 128, 129-30 (1978). If 
the district court fails to give the petitioner the required notice and opportunity to 
respond, the petition must be reinstated. Peltierv. State, 119 Idaho 454, 456-57 (1991). 
4 
Gomez v. State, 120 Idaho 632, 634 (Ct. App. 1991 ). This implies that even the Gomez 
Court would not have found that dismissal without notice was proper based on the facts 
of the case at hand. 
As such, the State's argument that the lack of notice is harmless is without merit. 
This Court must instead rely on I.C. § 19-4906(b) and the holdings of Chemiwchan and 
Peltier in addressing the issue. Based upon the relevant law, the summary dismissal of 
Mr. Olson's original post conviction must be vacated. 
CONCLUSION 
Mr. Olson respectfully requests that this Court vacate the district court's order 
summarily dismissing his original petition and remand his case so that he may be 
appointed counsel to proceed with this post conviction action. Additionally, Mr. Olson 
requests that this Court vacate the district court's order summarily dismissing his 
original petition and remand his case for further proceedings. Additionally, Mr. Olson 
requests that this Court vacate the district court's order summarily dismissing claims C 
and G of his amended post conviction petition and remand for further proceedings. 
DATED this 28th day of July, 2011. 
conviction relief action is a "jurisdictional defect" because it is inconsistent with I.R.C.P. 
B(c). 
6 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this 28th day of July, 2011, I served a true and 
correct copy of the foregoing APPELLANT'S REPLY BRIEF, by causing to be placed a 




PO BOX 70010 
BOISE ID 83707 
MICHAEL R MCLAUGHLIN 
DISTRICT COURT JUDGE 
E-MAILED BRIEF 
JOSEPH L ELLSWORTH 
ATTORNEY AT LAW 
1031 E PARK BLVD 
BOISE ID 83712-7722 
KENNETH K. JORGENSEN 
DEPUTY ATTORNEY GENERAL 
CRIMINAL DIVISION 
P.O. BOX 83720 
BOISE, ID 83720-0010 
Hand delivered to the Attorney General's mailbox at the Supreme Court. 
~----=--~~ 
EVAN AS~~~---
Administrative Assistant 
EAA/eas 
7 

